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DEPARTMENT  OF  HEALTH, 
EDUCATION.  AND  WELFARE 
Public  Health  Service 
[42CFRPart36] 

PROVISION  OF  CONTRACT  HEALTH 
SERVICES 

Indians 

Notice  is  hereby  given  that  the  Assist¬ 
ant  Secretary  for  Health,  with  the  ap¬ 
proval  of  the  Secretary  of  Health,  Edu¬ 
cation,  and  Welfare,  proposes  to  revise 
Subpart  C  of  42  CFR  Part  36  to  provide 
for  the  establishment  of  contract  health 
service  delivery  areas,  and  of  eligibility 
and  related  requirements  for  the  pro¬ 
vision  of  contract  health  services  within 
such  areas. 

As  provided  in  §  36.22,  the  proposed 
contract  health  service  delivery  areas  will 
include  the  State  of  Alaska  and  tradi¬ 
tional  Indian  country  in  the  State  of 
Oklahoma.  With  respect  to  other  Indian 
reservations  within  the  funded  scope  of 
the  program,  the  proposed  contract 
health  service  delivery  areas  will  include 
the  reservation,  counties  which  include 
all  or  part  of  the  reservation  and  coim- 
ties  which  have  a  common  boimdary 
with  the  reservation.  Provision  is  made 
for  redesignation  of  areas  or  communi¬ 
ties  as  appropriate  for  indlusion  in  or 
exclusion  from  a  contract  health  service 
delivery  area,  after  consultation  with  In¬ 
dian  governing  bodies  of  the  reservaticm 
included  within  the  contract  health  serv¬ 
ice  delivery  area  and  taking  into  consid¬ 
eration  specified  criteria. 

Section  36.23  provides,  that  subject  to 
the  availability  of  resources  and  in  ac¬ 
cordance  with  medical  need,  services  not 
available  or  accessible  at  a  facility  of  the 
Service  will  be  provided  by  contract  to 
Indianr  who  reside  on  a  reservation 
within  the  United  States  which  is  located 
within  a  contract  health  service  delivery 
area  or  who  reside  near  such  a  reserva¬ 
tion  and  are  (1)  within  a  contract  health 
service  delivery  area  and  (2)  members  of 
the  tribe  or  tribes  located  on  that  reser¬ 
vation  and  maintain  close  economic  and 
social  ties  with  such  tribe  or  tribes. 

Special  provisions  are  made  for  stu¬ 
dents  attending  school  full  time  outside 
a  contract  health  service  delivery  area, 
and  for  persons  in  travel  or  temporarily 
employed  outside  the  area  of  their  per¬ 
manent  residence. 

Except  in  cases  of  emergency,  prior 
authorization  for  contract  health  serv¬ 
ices  must  be  obtained  from  an  authoriz¬ 
ing  official  of  the  Service.  In  emergency 
cases,  notice  of  treatment  or  admission 
to  a  health  care  facility  must  be  pro¬ 
vided  within  72  hours  after  the  beginning 
of  such  treatment  or  after  admission. 
(Section  36.24) . 

Section  36.25  provides  for  reconsider¬ 
ation  of  a  decision  denying  contract 
health  services  and  for  review  by  the 
Area  or  Program  Director  of  a  reconsid¬ 
ered  decision  aflarming  the  denial  of 
services. 

Since  the  regulations  governing  con¬ 
tract  health  services  (as  well  as  those 
governing  direct  care  provided  at  facili¬ 
ties  of  the  Indian  Health  Service  and  by 
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personnel  of  the  Service)  have  not  been 
revised  since  their  original  publication 
on  December  12,  1956,  a  restatement  of 
the  legal  structure  of  the  Indian  Health 
program  of  the  Indian  Health  Service  is 
desirable  to  aid  in  an  understanding  of 
the  basis  of  the  proposed  regulations  and 
the  need  for  the  Imposition  of  limita¬ 
tions  on  contract  care. 

I.  Source  of  HEW  Authority  to  Pro¬ 
vide  Health  Services  to  Indians 

The  authority  of  the  Secretary  of 
Health,  Education,  and  Welfare  to  pro¬ 
vide  health  services  to  Indians  stems 
from  clauses  2  and  6  of  25  U.S.C.  13 
(popularly  known  as  the  Snyder  Act) 
adopted  in  1921.  The  pertinent  provi¬ 
sions  of  section  13  read  as  follows: 

Sec.  13.  Expenditures  of  appropriations  by 
Bureau  of  Indian  Affairs — The  Bureau  of 
Indian  Affairs,  under  supervision  of  the  Sec¬ 
retary  of  the  Interior,  shall  direct,  super¬ 
vise,  and  expend  such  moneys  as  Congress 
may  from  time  to  time  appropriate,  for  the 
benefit,  care,  and  assistance  of  Indians 
throughout  the  United  States  for  the  follow¬ 
ing  purposes: 

•  •  •  •  • 

For  •  •  •  conservation  of  health. 

•  *  •  •  • 

For  the  employment  of  •  •  •  physicians. 

Section  1  of  Pub.  L.  83-568  (42  U.S.C. 
2001,  et  seq.,  approved  August  5,  1954) 
transferred  the  foregoing  authority  as 
follows: 

*  *  *  All  functions,  responsibilities,  au¬ 
thorities,  and  duties  of  the  Department  of 
the  Interim*,  the  Bureau  of  Indian  Affairs, 
Secretary  of  the  Interior,  and  the  Commis¬ 
sioner  of  Indian  Affairs  relating  to  the  main¬ 
tenance  and  operation  of  hospitals  and 
health  facilities  for  Indians,  and  the  con¬ 
servation  of  the  health  of  Indians,  are 
hereby  transferred  to,  and  shall  be  adminis¬ 
tered  by,  the  Surgeon  Oeneral  of  the  United 
States  Public  Health  Service,  under  the 
supervision  and  direction  of  the  Secretary  of 
Health,  Education,  and  Welfare  •  •  * 
(Emphasis  added.) 

By  section  1 '  of  Reorganization  Plan 
No.  3  of  1966,  (5  U.S.C.  App.)  “all  func¬ 
tions  *  •  *  of  the  Surgeon  General  of 
the  Public  Health  Service”  were  trans¬ 
ferred  to  the  Secretary  of  Health,  Edu¬ 
cation,  and  Welfare. 

n.  Scope  op  Statutory  Authority 

As  pointed  out  by  the  Supreme  Coiui; 
in  Morton  v.  Ruiz.  94  S.  Ct.  1055,  1060, 
415  U.S.  199,  205  (1974),  (which  involved 
the  issue  whether  the  BIA  could  limit 
general  assistance  benefits  to  Indians 
who  lived  on  a  reservation) ,  the  Snyder 
Act  “provides  the  underlying  congres- 
sionaj  authority  for  most  BIA  authorities 
including,  in  particular  and  most  impor¬ 
tantly,  the  general  assistance  program.” 
Since,  as  pointed  out  earlier,  the  Secre¬ 
tary’s  authority  to  provide  health  serv¬ 
ices  to  Indians  is  derived  from  the  pro¬ 
visions  of  the  Snyder  Act,  the  Court’s 
discussion  of  this  statute  is  fully  appli¬ 
cable  to  those  health  authorities  trans¬ 
ferred  to  the  Secretary  by  Pub.  L.  83-568, 
so  that  with  respect  to  such  authorities 
the  Snyder  Act  similarly  constitutes  the 
“underlying  congressional  authority.” 


Moreover,  r's  the  Coiui:  went  on  to  state 
(94  S.  Ct.  at  1060,  415  U.S.  at  206)  prior 
to  the  Snyder  Act,  there  was  no  such  gen¬ 
eral  authorization  for  BIA  activities.  As 
a  result,  “appropriation  requests  made 
by  the  House  Committee  (m  Indian  Af¬ 
fairs  were  frequently  stricken  on  the 
House  floor  by  point-of -order  motions 
to  strike.  Since  the  passage  of  the  Act, 
thev  BIA  has  presented  its  budget  re¬ 
quests  without  further  Interruptions  of 
that  kind  and  Congress  has  enacted  ap¬ 
propriations  annually  in  response  to  the 
requests.” 

After  the  enactment  of  Pub.  L.  83-568, 
Congress  similarly  enacted  appropria¬ 
tion  bills  for  the  support  of  the  Indian 
health  programs  administered  by  HEW 
pursuant  to  Pub.  L.  83-568,  under  the 
authority  of  the  Snyder  Act. 

It  is,  we  think,  clear  from  the  court’s 
discussion,  and  from  the  plain  language 
of  the  Snyder  Act,  that  the  Act  falls 
far  short  of  establishing  a  legal  entitle¬ 
ment  to  any  specific  amoimt  or  kind  of 
medical  services.  Indeed,  the  statute  does 
not  purport  to  do  more  than  to  authorize 
the  BIA  to  expend  “such  moneys  as  the 
Congress  may  from  time  to  time  ap¬ 
propriate  for  the  benefit,  care,  and  as¬ 
sistance  of  the  Indians  throughout  the’ 
Un:ited  States”  (emphasis  added)  for  a 
number  of  statutorily  prescrit3d  pur¬ 
poses.  Absent  legislative  earmarking  of 
the  funds,  the  specific  purposes  and  the 
specific  beneficiaries  of  expenditures 
from  general  appropriations  “for  the 
benefit  of  the  Indians  throughout  the 
United  States”  were  necessarily  within 
the  discretion  of  the  Bureau  of  Indian 
Affairs.  Even  if  the  funds  were  ear¬ 
marked  for  the  specific  purpose  of  health 
services,  as  in  the  case  of  Indian  Health 
Service  programs,'  the  distribution  of 
such  funds  among  various  Indian  tribes, 
bands,  and  the  communities,  and  the 
specific  services  to  be  provided  to  each  of 
them,  in  the  absence  of  Congressional 
directives,  are  necessarily  matters  of  ad¬ 
ministrative  discretion  under  the  stat¬ 
ute 

The  extent  of  this  discretion  was 
clearly  stated  by  the  Court  in  Morton  v. 
Ruiz,  supra,  which  noted  that  “neither 
the  language  of  the  Snyder  Act  nor  that 
of  the  Appropriations  Act  imposes  any 
geographical  limitation  on  the  availabil¬ 
ity  of  general  assistance  benefits  (or 
health  care  benefits  in  the  case  of  HEW) 
and  does  not  prescribe  eligibility  require¬ 
ments  or  the  details  of  any  program.’” 


iThe  1976  Appropriation  Act,  Pub.  L.  94- 
165,  89  Stat.  977,  996  (1975)  recites,  Insolar 
as  here  pertinent: 

Department  of  Health,  Education,  and 
Welfare 

HEALTH  SERVICES  ADMINISTRATION 

Indian  Health  Service 

For  expenses,  not  otherwise  provided  for, 
necessary  to  carry  out  the  Act  of  August  5, 
1954  (68  Stat.  674)  (Pub.  L.  83-568)  •  •  * 
$274,835,000.  (This  language  has  remained 
unchanged  since  at  least  1972.) 

For  "Indian  health  services”  for  the  period 
July,  1976  through  September  30,  1976, 
$73,780,000  •  *  •” 

« 94  S.Ct.  at  1061,  416  U.S.  at  207. 
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To  ascertain  the  limitations  on  the 
provision  of  services  to  Indians,  there¬ 
fore,  the  Supreme  Court  held  that  the 
intention  of  Congress  in  enacting  appro¬ 
priation  bills  for  services  to  Indians  must 
be  ascertained.  After  a  searching  review 
of  the  legislative  history  of  the  BIA  ap¬ 
propriations  for  the  last  20  years,  the 
Court  found  that  “the  congressional  ap¬ 
propriation  was  intended  to  cover  wel¬ 
fare  services  at  least  to  those  Indians 
residing  ‘on  or  near’  the  reservation 
*  •  •’’*  (emphasis  added.) 

The  Supreme  Court  implicitly  recog¬ 
nized  that  neither  the  Snyder  Act  nor 
the  Appropriation  Act  created  a  legal 
entitlement  to  services  when  it  held  that, 
despite  the  evidence  of  Congressional 
intention,  the  Secretary  of  the  Interior 
was  authorized,  upon  the  establishment 
of  “reasonable  classifications  and  eligi¬ 
bility  requirements,”  to  exclude  from 
benefits  otherwise  eligible  Indians  if,  for 
example,  the  limited  funds  available 
were  insuflBcient  to  provide  assistance  to 
all  Indians  living  “on  or  near  a  reserva¬ 
tion.” 

ni.  Scope  of  the  Funded  Program 

In  the  light  of  Morton  v.  Ruiz,  supra, 
the  funded  scope  of  the  Indian  health 
program  represents  a  level  of  health 
service  delivery  which  is  limited  by  the 
amount  of  funds  appropriated  and  the 
congressional  intention  concerning  the 
purpose  for  which  such  funds  may  be 
expended. 

The  Congress  has  made  funds  avail¬ 
able  to  the  Indian  Health  Service  for  the 
provision  of  health  services  to  “federally 
recognized  Indians  who  live  on  or  near 
federal  Indian  reservations”  (e.g.  Senate 
Hearings,  Commission  on  Appropria¬ 
tions,  Department  of  the  Interior  and 
Related  Agencies  appropriations,  H.R. 
8917,  FY  1974,  Part  2,  pp.  2018-2019). 

In  implementing  the  congressional  in¬ 
tention,  it  is,  therefore,  necessary  (1)  to 
establish  geographical  limits  for  areas 
which  will  be  considered  “near”  a  res¬ 
ervation  and  (2)  to  impose  such  “classi¬ 
fications  and  eligibility  requirements” 
(Ruiz,  supra)  as  may  be  necessary  to  as¬ 
sure  the  most  effective  expenditure  of 
contract  health  service  funds  and  to 
maintain  a  meaningful  level  of  contract 
health  services  when  the  funds  appro¬ 
priated  are  insufOcient  to  provide  assist¬ 
ance  to  all  Indians  who  might  otherwise 
be  considered  eligible  for  such  contract 
services. 

In  the  past,  contract  health  service 
delivery  areas  were  administratively  and 
informally  established  by  the  various 
Area  Directors  after  consultation  with, 
and  generally  express  or  at  least  tacit 
approval  by,  many  governing  tribal 
bodies  of  the  reservations  involved.  TTie 
configuration  of  such  areas  and,  as 
noted  by  the  court  in  Lewis  v.  Wein¬ 
berg  (U.S.D.C.  N.M.,  Mav  27,  1976,  - 

F.  Supp. - ) ,  the  eligibility  conditions 

imposed  for  contract  health  services 
were  neither  uniform  nor  consistent. 

Following  the  Ruiz  decision,  the  I.H.S. 
held  numerous  consultations  with  repre¬ 
sentatives  of  tribal  groups  and  with  the 


>94  S.ct.  at  1072,  416  U.S.  at  230. 


National  Indian  Health  Board,  Inc.  in  an 
unsuccessful  attempt  to  obtain  a  con¬ 
sensus  on  uniform  definitions  and  re¬ 
strictions.  However,  while  the  inconsist¬ 
ency  of  existing  areas  refiected  in  large 
measure,  the  views  and  perceptions  of 
tribal  bodies  concerning  the  relationship 
between  reservation  residents  and  non¬ 
reservation  residents  who  were  members 
of  a  given  tribe,  and  was  consistent  with 
the  IHS  policy  of  encouraging  and  sup¬ 
porting  maximum  Indian  participation 
by  the  Indian  people  in  the  planning, 
conduct  and  administration  of  IHS  pro¬ 
grams  for  Indians,  the  Court  in  Lewis, 
supra,  held  invalid  the  policy  which  pre¬ 
vented  off-reservation  Indians  otherwise 
within  the  scope  of  the  IHS  program 
from  being  considered  for  participation 
in  the  IHS  contract  health  services  pro¬ 
gram.  Any  such  exclusion,  the  court  held, 
could  only  be  accomplished  by  rules 
which  were  published  in  the  Federal 
Register  and  issued  in  accord  with  the 
notice  and  public  comment  rulemaking 
procedures  of  the  Administrative  Proce¬ 
dure  Act  (5  U.S.C.  553) . 

TTie  court  also  cited  with  approval  the 
discussion  by  the  Supreme  Court  of  an 
agency’s  responsibility  in  creating  rea¬ 
sonable  classifications  and  eligibility  re¬ 
quirements  to  aid  in  allocating  limited 
funds  for  Indian  wefare  services  (Morton 
V.  Ruiz,  94  S.ct.  1055,  1072,  415  U.S. 
199,  230-231  (1973) )  and  quoted  the  Su¬ 
preme  Court’s  expression  of  the  rationale 
underlying  the  publication  requirement 
as  follows: 

“•  •  •  the  agency  must  at  a  minimum,  let 
the  standard  be  generally  known  so  as  to 
assure  that  It  Is  being  applied  consistently 
and  so  as  to  avoid  both  the  reality  and  the 
appearance  of  arbitrary  denial  of  benefits  to 
potential  beneficiaries.”  Id,  at  231.  In  this 
case,  publication  of  the  contested  IHS  pol¬ 
icy  Is  necessary  not  only  to  avoid  the  “real¬ 
ity  and  appearance  of  arbitrary  denial  of 
benefits”  but  also  to  guide  the  legitimate 
expectations  of  that  segment  the  Indian 
public  whose  subsantlve  rights  are  affected, 
[footnote  omitted]. 

To  meet  this  need,  the  Secretary  pro¬ 
poses  to  select  the  “county  option”  which 
delineates  the  area  which  will  be  con¬ 
sidered  near  a  reservation  in  terms  of  the 
geographic  boundaries  of  the  counties 
which  include  all  or  part  of  the  reserva¬ 
tion  or  which  have  a  common  boundary 
with  the  reservation.  The  boundaries  of 
these  political  subdivisions  are  well 
known,  and  easily  identified.  Moreover, 
all  areas  will  be  identified  as  “near’’,  re¬ 
gardless  of  where  the  reservation  is  lo¬ 
cated,  on  a  consistent  basis  which  will 
avoid  both  the  ‘‘reality  and  appearance” 
of  arbitrary  delineation  in  different 
areas. 

Recognizing,  however,  that  despite  the 
simplicity  and  clarity  of  the  “county” 
option,  such  a  definition  of  “near”  may 
be  inconsistent  with  cultural  traditions 
and  the  social  structure  of  various  In¬ 
dian  tribes  and  their  preception  of  the 
geographic  limits  of  their  respective 
Indian  “communities”,  which  include 
persons  residing  “on”  as  well  as  “near” 
the  tribal  reservation,  the  proposal  con¬ 
templates  that  the  contract  health  serv¬ 
ice  delivery  areas  may  be  defined  on  the 


basis  of  concepts  other  than  the  “county” 
option,  after  consultation  with  the  ap¬ 
propriate  Indian  governing  bodies  and 
taking  into  consideration  the  criteria 
specified  in  §  36.22. 

The  proposed  regulations  also  provide 
that  persons  who  leave  the  service  de¬ 
livery  area  in  which  they  are  eligible  for 
contract  health  services  and  are  absent 
other  than  as  transients  or  students  will 
continue  to  be  considered  eligible  for 
such  services  for  a  period  not  to  exceed 
180  days  in  order  to  provide  a  reasonable 
period  for  the  making  of  alternative  ar¬ 
rangements  for  health  services,  subject 
to  the  provisions  of  §  36.23(a)  (medical 
need  and  availability  of  resources) 
§  36.23(c)  (priorities  for  contract  health 
services)  and  §  36.25  (authorization  for 
contract  health  services) . 

The  provisions  of  §  36.23(c)  (ii)  re¬ 
ferred  to,  which  state  that  contract 
health  services  will  not  be  authorized 
“when,  and  to  the  extent  that,  alternate 
resources”  (other  than  those  of  the  In¬ 
dian  Health  Service)  for  the  provision 
of  medical  services  are  “available  and 
accessible”,  make  clear  that  the  Indian 
Health  Service  is  a  residual,  rather  than 
a  primary  resource.  Indians  and  other 
native  Americans  are  entitled  under  the 
Fifth  and  Fourteenth  Amendments  to 
the  Constitution  of  the  United  States 
and  under  Title  VI  of  the  Civil  Rights 
Act  of  1964  (42  U.S.C.  2000-d  et  seq.) 
to  equal  access  to  State,  local  and  Fed¬ 
erally  assisted  programs  available  to 
other  eligible  members  of  the  general 
population.  Services  available  from  the 
Indian  Health  Service  cannot  be  con¬ 
sidered  as  an  alternative  resource  which 
would  preclude  the  eligibility  of  Indians 
or  other  native  Americans  for  services 
under  such  programs  or  for  benefits  un¬ 
der  contracts  with  health  care  providers 
or  insurance  carriers. 

The  new  regulations  policies  of  the  De¬ 
partment  issued  July  25,  1976,  require 
that  this  notice  of  propo^  rulemaking 
(NPRM)  have  an  implementation  plan 
prepared  prior  to  its  issuance.  In  compli¬ 
ance  with  these  requirements,  an  imple¬ 
mentation  plan  was  forwarded  to  the 
Secretary  and  he  has  authorized  the  issu¬ 
ance  of  this  NPRM  without  the  use  of  a 
Notice  of  Intent  (NOD  which  would 
otherwise  be  required  by  the  new  policies 
because: 

1.  There  is  an  urgent  requirement  for 
these  regulations. 

2.  Over  an  extended  period  of  time 
there  has  been  significant  interaction  be¬ 
tween  the  Department  and  organizations 
and  individuals  in  the  development  of 
this  NPRM  which  has  satisfied  the  spirit 
and  intent  of  the  NOI. 

These  proposed  regulations,  which  have 
been  under  development  for  more  than 
2  years,  have  received  extensive  public 
exposure  and  discussion  through  at  least 
5  meetings  national  in  scope,  and  through 
numerous  communications  between  in¬ 
terested  parties  specifically  to  discuss  de¬ 
veloping  regulations.  Issues  raised  dur¬ 
ing  this  process  have  been  thoroughly 
discussed  and  researched  and  suggestions 
for  change  have  been  incorporated 
wherever  possible. 
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Written  comments  concerning  the  pro¬ 
posed  regiUations  set  out  below  are  in¬ 
vited.  Written  data,  views,  or  arguments 
relating  to  the  proposed  regulations  may 
be  presented  in  writing  to  the  Director, 
Indian  Health  Service,  Room  5A-55,  5600 
Fishers  Lane.  Rockville,  Maryland  20852. 
All  material  received  in  response  to  this 
notice  on  or  before  December  21.  1976 
will  be  available  for  public  inspection  and 
copying  at  the  above  address  on  weekdays 
(Federal  holidays  excepted)  between  the 
hours  of  9  a.m.  and  5  p.m.  and  will  be 
considered  in  the  preparation  of  the  final 
regulation. 

It  is  hereby  certified  that  the  eco¬ 
nomic  and  infiationary  effects  of  this 
proposal  have  been  carefully  evaluated 
in  accordance  with  Executive  Order  No. 
11821. 

Dated:  September  9,  1976. 

Theodore  Cooper, 
Assistant  Secretary  for  Health. 

Approved:  October  14,  1976. 

Marjorie  Lynch, 

Acting  Secretary. 

Part  36  of  Title  42  is  amended  by  re¬ 
vising  Subpart  C  as  follows: 

Subpart  C — Contract  Health  Services 

36.21  Definitions. 

36.22  Establishment  of  contract  health 

service  delivery  areas. 

36.23  Persons  to  whom  contract  health  serv¬ 

ices  will  be  provided. 

36.24  Authorization  for  contract  health 

services. 

36.25  Reconsideration  and  appeals. 

Subpart  C — Contract  Health  Services 
§  36.21  Definitions. 

As  used  in  this  subpart: 

(a)  “Contract  health  service  delivery 
area”  means  the  geographic  area  within 
which  contract  health  services  will  be 
made  available  by  the  IHS  to  members 
of  an  identified  Indian  community  who 
reside  in  the  area,  subject  to  the  provi¬ 
sions  of  this  subpart. 

(b)  “Contract  health  services”  means 
health  services  provided  at  the  expense 
of  the  Indian  Health  Service. 

(c)  “Reservation”  means  any  Feder¬ 
ally  recognized  Indian  reservation,  In¬ 
dian  trust  land,  public  domain  Indian 
allotment,  the  State  of  Alaska  and  tradi¬ 
tional  Indian  coimtry  in  the  State  of 
Oklahoma. 

(d)  “Secretary”  means  the  Secretary 
of  Health,  Education,  and  Welfare  and 
any  other  ofBcer  or  employee  of  the  De¬ 
partment  of  Health,  Education,  and  Wel¬ 
fare  to  whom  the  authority  involved  has 
been  delegated. 

(e)  “Traditional  Indian  country” 
means  the  State  of  Oldahoma  excluding 
the  cities  of  Tulsa  and  Oklahoma  City. 

(f)  “Indian”  means  any  person  who 
is  a  member  of  any  Indian  tribe. 

(g)  “Indian  tribe”  means  any  Indian 
tribe,  band,  nation,  group.  Pueblo,  or 
community,  including  any  Alaska  Native 
village  or  Native  group,  which  is  Fed¬ 
erally  recognized  as  eligible  for  the 
special  programs  and  services  provided 
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by  the  United  States  to  Indians  because 
of  their  status  as  Indians. 

(h)  “Authorizing  official”  means  In¬ 
dian  Health  Service  oflBcers  or  employees 
duly  designated  by  the  Director,  Indian 
Health  Service,  to  authorize  and  arrange 
for  contract  health  services  to  Indians. 

(i)  “Alternate  resources”  means  re¬ 
sources  other  than  those  of  the  Indian 
Health  Service  contract  health  services 
program,  available  and  accessible  to  the 
individual,  such  as  personal  resources, 
or  health  care  providers  and  institutions 
(including  facilities  operated  by  the 
Indian  Health  Service) ,  health  care  pay¬ 
ment  sources,  or  other  health  care  pro¬ 
grams  for  the  provision  of  health  serv¬ 
ices  (e.g..  Medicare  or  Medicaid)  for 
which  the  individual  may  be  eligible. 

(j)  “Area  Director”  means  the  Direc¬ 
tor  of  an  Indian  Health  Service  area 
designated  for  purposes  of  administra¬ 
tion  of  Indian  Health  Service  programs. 

(k)  “Program  Director”  means  the 
Director  of  an  Indian  Health  Service 
“Program  Area”  designated  for  the  pur¬ 
poses  of  administration  of  Indian  Health 
Service  Programs. 

(l)  “Service  Unit  Director”  means  the 
Director  of  an  Indian  Health  Service 
“Service  Unit  Area”  designated  for  pur¬ 
poses  of  administration  of  Indian  Health 
Service  programs. 

§  36.22  Establishment  of  contract  health 
service  delivery  areas. 

(a)  In  accord  with  the  congressional 
intention  that  funds  appropriated  for  the 
general  support  of  the  health  program 
of  the  Indian  Health  Service  be  used  to 
provide  health  services  for  Indians  who 
live  on  or  near  Indian  reservations,  con¬ 
tract  health  service  delivery  areas  are 
hereby  established  which,  except  for  the 
State  of  Alaska  and  the  traditional  In¬ 
dian  country  in  Oklahoma,  include  both 
reservation  lands  and  lands  near  each 
reservation  as  follows: 

( 1 )  The  State  of  Alaska ; 

(2)  Traditional  Indian  Country  in  the 
State  of  Oklahoma;  and 

(3)  With  respect  to  all  other  reserva¬ 
tions  within  the  funded  scope  of  the  In¬ 
dian  health  program,  the  contract  health 
services  delivery  area  shall  consist  of  a 
county  which  includes  all  or  part  of  a 
reservation,  and  any  county  or  counties 
which  have  a  common  boundary  with  the 
reservation. 

(b)  The  Secretary  may,  from  time  to 
time,  redesignate  areas  or  communities 
as  appropriate  for  inclusion  or  exclusion 
from  a  contract  health  service  delivery 
area  after  consultation  with  the  tribal 
or  other  Indian  governing  body  or  bodies 
of  those  reservations  included  within  the 
contract  health  service  delivery  area, 
taking  into  consideration  the  following 
criteria: 

(1)  The  number  of  Indian  people  na¬ 
tive  to  the  reservation  residing  in  the 
area  proposed  to  be  so  included  or 
excluded; 

(2)  Whether  the  tribal  governing  body 
has  determined  that  members  of  the 
tribe  residing  in  the  area  near  the  reser¬ 
vation  are  socially  and  economically 
affiliated  with  the  tribe; 


(3)  The  geographic  proximity  to  the 
reservation  of  the  area  whose  inclusion 
or  exclusion  is  being  considered,  and 

(4)  The  level  of  funding  which  would 
be  available  for  the  provision  of  contract 
health  services. 

(c)  Any  such  redesignation  will  be 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  with  an 
opportunity  for  public  comment  and  par¬ 
ticipation  prior  to  the  adoption  of  a  final 
regulation. 

§  36.23  Persons  to  whom  contract  health 
services  will  be  provided. 

(a)  In  general.  To  the  extent  tiiat  re¬ 
sources  permit,  and  subject  to  the  pro¬ 
visions  of  this  subpart,  contract  health 
services  will  be  made  available  as  medi¬ 
cally  indicated,  when  necessary  health 
services  by  an  Indian  Health  Service  fa¬ 
cility  are  not  reasonably  accessible  or 
available,  to  any  Indians,  suid  to  the  non- 
Indian  wife  and  dependent  members  of 
the  household  of  any  such  persons,  who: 

(1)  reside  within  the  United  States 
and  on  a  reservation  located  within  a 
contract  health  service  delivery  area;  or 

(2)  reside  near  such  a  reservation  and 
(i)  within  a  contract  health  service  de¬ 
livery  area,  and  (ii)  are  members  of  the 
tribe  or  tribes  located  on  that  reserva¬ 
tion  and  maintain  close  economic  and 
social  ties  with  such  tribe  or  tribes. 

(b)  Students  and  transients.  Subject 
to  the  provisions  of  this  subpart,  contract 
health  services  will  be  made  available  to 
students  and  transients  who  would  be 
eligible  for  contract  health  services  at 
the  place  of  their  permanent  residence 
on  or  near  a  reservation  within  a  con¬ 
tract  health  service  delivery  area,  but 
are  temporarily  absent  from  such  resi¬ 
dence,  as  follows: 

(1)  Students — during  their  full-time 

attendance  at  programs  of  vocational, 
technical,  or  academic  education,  includ¬ 
ing  normal  school  breaks,  such  as  vaca¬ 
tions,  semester  or  other  scheduled 
breaks,  occurring  during  such  attend¬ 
ance,  and  for  a  period  not  to  exceed  180 
days  after  the  completion  of  the  course 
of  study.  ^ 

(2)  (i)  Transients  (persons  who  are  in 
travel  or  are  temporarily  employed,  such 
as  seasonal  or  migratory  workers) ,  dur¬ 
ing  such  absence. 

(ii)  Persons  who  leave  the  contract 
health  service  delivery  area  in  which  they 
are  eligible  for  contract  health  services 
and  are  neither  students  or  transients 
will  be  eligible  for  contract  health  serv¬ 
ices  for  a  period  of  180  days  from  such 
departure  or  until  alternate  health  care 
resources  are  available  and  accessible, 
whichever  occurs  earlier. 

(c)  Priorities  for  contract  health  serv¬ 
ices. 

(i)  When  fimds  are  insufficient  to 
provide  the  volume  of  contract  health 
services  indicated  as  needed  by  the  popu¬ 
lation  residing  in  a  contract  health  serv¬ 
ice  delivery  area,  priorities  for  such  serv¬ 
ice  shall  be  determined  on  the  basis  of 
relative  medical  need  and  access  to  other 
arrangements  for  obtaining  the  neces¬ 
sary  care. 
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(ii)  Contract  health  services  will  not 
be  authorized  by  the  Indian  Health  Serv¬ 
ice  when,  and  to  the  extent  that,  alter¬ 
nate  resources  for  the  provision  of  neces¬ 
sary  medical  services  are  available  and 
accessible  to  the  individual  requesting 
such  services.  r- 

(d)  Evidence  of  tribal  membership.  An 
individual  will  be  considered  to  be  a 
member  of  an  Indian  tribe  if  the  Indian 
commimity  in  which  the  person  lives  so 
regards  such  person,  as  evidenced  by 
such  factors  as  tribal  membership,  en¬ 
rollment,  residence  on  tax  exempt  or 
trust  land,  ownership  of  restricted  land, 
active  participation  in  tribal  affairs  or 
other  relevant  factors  in  keeping  with 
general  Bureau  of  Indian  Affairs  prac¬ 
tices  in  the  jurisdiction. 

§  36.24  Authorization  for  contract 
health  services. 

(a)  No  payment  will  be  made  for 
medical  care  and  services  obtained  from 
non-Service  providers  or  in  non-Service 
facilities  unless  such  care  and  services 
have  been  authorized  by  an  authorizing 
official  in  accordance  with  this  section. 

(b)  In  nonemergency  cases,  a  sick  or 
disabled  Indian  desiring  to  obtain  con¬ 
tract  health  services,  shall  prior  to  ob¬ 


taining  medical  care  and  services,  apply 
in  person  or  in  writing  to  an  authorizing 
official  and  shall  supply  such  information 
as  the  authorizing  official  deems  neces¬ 
sary  to  determine  the  need  for  such  care 
and  the  eligibility  of  the  Indian  for  the 
requested  services.  If  the  Indian  is  un¬ 
able  to  request  the  services,  because  of 
illness  or  other  reasonable  grounds,  the 
request  may  be  made  by  relatives,  or 
other  individuals  or  agencies  acting  on 
behalf  of  the  Indian,  and  shall  be  accom¬ 
panied  by  the  necessary  information. 

(c)  In  emergency  cases,  a  sick  or  dis¬ 
abled  Indian  shall,  within  seventy-two 
hours  after  the  beginning  of  treatment 
for  such  condition,  or  after  admission  to 
a  health  care  facility  for  the  purpose  of 
obtaining  such  treatment,  either  person¬ 
ally  or  by  proxy,  notify  the  nearest  au¬ 
thorizing  official  of  the  fact  of  such  ad¬ 
mission  or  treatment,  together  with  in¬ 
formation  necessary  to  determine  the 
medical  need  for  the  services  and  the 
eligibility  of  the  Indian  for  such  serv¬ 
ices,  provided  that  such  period  may  be 
extended  if  the  authorizing  official  deter¬ 
mines  that  notification  within  the  pre¬ 
scribed  period  was  impracticable  or  that 
other  good  cause  for  such  failure  to  com¬ 
ply  exists. 


(d)  Contract  Health  services  shall  be 
authorized  in  accordance  with  the  pro¬ 
visions  of  §  36.23. 

§  36.25  Reconsideration  and  appeals. 

(a)  Any  person  to  whom  contract 
health  services  are  denied  shall  be  noti¬ 
fied  of  such  denial  in  writing,  together 
with  a  statement  of  the  reasons  therefor. 
Such  notice  shall  advise  the  applicant 
for  contract  health  services  that  a  re¬ 
quest  for  reconsideration  of  such  denial 
may  be  made  within  10  days  of  the 
receipt  thereof  to  the  Service  Unit  Direc¬ 
tor,  setting  forth  the  groimds  supporting 
such  request. 

(b)  If  the  original  decision  is  affirmed 
on  such  reconsideration,  the  applicant 
shall  be  so  notified  in  writing  and  ad¬ 
vised  that  an  appeal  may  be  taken  to 
the  Area  or  Program  (as  the  case  may 
be)  Director  within  30  days  of  receipt 
of  the  notice  of  the  reconsidered  de¬ 
cision.  Such  appeal  shall  be  in  writing 
and  shall  set  forth  the  grounds  upon 
which  the  appeal  is  based.  The  decision 
of  the  Area  or  program  Director  shall 
ccmstitute  final  administrative  action  by 
the  Indian  Health  Service. 

[FR  Doc.76-31163  Piled  10-2 1-76; 8: 45  am] 
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